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Dear Secretary Salas:

Enclosed please find two (2) copies of an ex parte written communication from the Missouri
Municipals to the Commissioners, for inclusion in the public record. The letter concerns the
preemption proceeding involving a section ofthe Revised Statutes ofMissouri, currently before the
Commission in CC Docket No. 98-122.
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The Honorable William Kennard
The Honorable Susan Ness
The Honorable Harold Furchgott-Roth
The Honorable Michael Powell
The Honorable Gloria Tristani

re: Missouri Petitionfor Preemption, CC Docket No. 98-122

Honorable Members of the Commission:

RECEIVED

OCT - 5 1998
i'EDEIW.. COMMUNICATIONS COMI...".

0FftCE OF M SECfIETN\'(

INTERNETADDRESS:
J~.co",

The municipalities and municipal electric utilities ofMissouri (the "Missouri Municipals") have
petitioned the Commission to preempt Section 392.410(7) of the Revised Statutes of Missouri
("HB 620"). That measure, with certain limited exceptions, prohibits the Missouri Municipals from
providing or facilitating the provision of telecommunications services in their communities. The
pleading cycle on the Petition ended on August 13, 1998.

With this letter, the Missouri Municipals invite the Commission's attention to the comments
that the National Telephone Cooperative Association ("NTCA"), GTE Service Corporation ("GTE")
and SBC Communications, Inc. ("SBC") filed on September 14, 1998, in response to the
Commission's Notice of Inquiry on the deployment of advanced telecommunications capabilities to all
Americans, CC Docket No. 98-146. These comments materially undermine several of the arguments
that NTCA, GTE and SBC's subsidiary, Southwestern Bell Telephone Company, have made in
opposition to the Missouri Petition.

The Missouri Municipals also offer the Commission additional factual support for some of the
points that they have previously made in the Missouri proceeding. This information merely completes
the record and does not raise any new substantive issues.

NTCA's, GTE's and SBC's Comments in CC Docket 98-146
Undermine Their Arguments In Opposition to the Missouri Petition

In the Missouri proceeding, GTE and Southwestern Bell claim that preemption of HB 620 is
unnecessary because competition is "beginning to flourish" in Missouri. NTCA, GTE and
Southwestern Bell also contend that discrimination against municipal entities is appropriate on various
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legal, economic and policy grounds. The comments that NTCA, GTE and SBC recently filed in CC
Docket 98-146 contradict these claims and underscore the need for preemption ofHB 620.

In its comments, NTCA, the national trade association for approximately 500 cooperatively
owned local exchange carriers, confirms the Missouri Municipals' point that timely and affordable
access to advanced telecommunications services is vital to rural communities:

[1]n order to remain economically viable, rural communities must have access to the
same telecommunications services as urban communities. A rural community may have
just one major employer. If that one employer relocates from the community because
of inferior telecommunications services, the results could be devastating. Conversely, a
technologically advanced rural community could entice business. In order to remain
competitive, business and industry located in rural areas must have access to the same
telecommunications capabilities as the rest of the country. The economic success of
many rural communities will depend on it.

The success of the children of a rural community is similarly dependent on having
the same technological opportunities as urban children. All children, no matter where
situated should have access to the same tools. Despite the fact that it is more
expensive to bring broadband technology into rural homes and schools, rural children
will compete with their urban counterparts for higher education and jobs. As such,
rural children require equal access to broadband technology at prices competitive with
urban areas.

NTCA Comments at 4 (Attachment A hereto).

NTCA also confirms that the private sector, including NTCA's members, cannot be expected
to deploy advanced telecommunications services in most rural areas anytime soon. Referring to a
recent survey of its members, NTCA indicates that most are not providing advanced
telecommunications services today and that many currently have no plans for doing so. Id. at 3.
Furthermore, of those that do have plans to deploy advanced capabilities such as advanced digital
subscriber line ("ADSL"), "[m]any responding companies may provide such service to just a few
select subscribers, i.e., schools and businesses." Id. at 3.n.S. The primary reason for this, according to
NTCA, is that 87 percent of its respondents believe that "cost to customer," driven up by "[v]ast
distances and difficult terrain," is a serious obstacle to broadband deployment. Id. at 4-5 and 4 n.6.
Thus, NTCA concludes,

As technology changes, the urban areas of the country will naturally enjoy the advances
first. The profit margin and competition in urban markets provide incentive for
technological advances. In rural communities there will always be areas where cost of
providing service outweighs the profit potential. Despite this fact, the FCC is charged



THE BALLER LAW GROUP
A PROFESSIONAL CORPORATION

Honorable Members of the Commission
October 5, 1998
Page 3

with advancing universal service in rural areas. The only way to make advanced
services viable in many areas ofthe country is through universal service support.

NTCA Comments at 5-6.

GTE's and SBC's comments similarly substantiate the Missouri Municipals' contention that
the private sector is not currently serving the needs of rural communities and will not have the
economic incentive to do so until demand in urban markets is satisfied. GTE states:

As with any new consumer product, demand for advanced services is
developing unevenly. This most assuredly is not an indication of market failure.
Rather, it reflects the simple fact that, during the initial stages of deployment, a critical
mass of demand has not been achieved and efficiencies and economies of scale and
scope have not been maximized.

For example, in many cases, businesses are the first adopters of new broadband
technology, since they have the greatest need for high-speed transmission capabilities.
As a result, carriers tend to make advanced telecommunications capability available
first in areas with relatively high concentrations ofbusiness customers. ...

Similarly, many non-ILEC service providers are deploying telecommunications
capability solely or predominantly in urban areas. This, too, should be expected. It can
be expensive to invest in the infrastructure needed to provide such services.
Accordingly, it is rational to build the infrastructure first in areas where demand is
likely to be greatest and unit costs are likely to decline most quickly. Once economies
of scale and scope are captured, infrastructure can be extended to less densely
populated locations.

GTE's Comments at 9-10 (emphasis added) (footnotes omitted) (Attachment B).

SBC makes much the same point, using the obstacles that it faces in deploying ADSL
capabilities as an example:

SBC offers a number of advanced services that are based upon advanced
telecommunications capability (e.g., frame relay, cell relay). These services have,
however, generally been aimed at the large and medium size business communities. For
small businesses and residences, SBC has widely deployed ISDN. Recently, Pacific
Bell has begun deploying [ADSL] capabilities in 87 central offices in California.

Adding advanced telecommunications capabilities to a network already
populated with a number of pre-existing technologies and services is not easy,
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however, and the Commission should not assume otherwise. ADSL is a prime
example. . . . SBC has had to develop and implement new operating standards in
introducing ADSL to its networks in order to address spectrum and power conflicts
between ADSL and existing ISDN and HDSL services. That process is neither easy or
quick, and can result in extreme and costly measures being taken to assure that
deployment of new technologies does not disrupt the embedded base of SBC's and its
competitors' technologies and services, or otherwise harm or impair the network. At
times it is simply not possible to accommodate all desired uses of the network in a
particular location. . . .

Even where an advanced telecommunications capability is available that could
technically and operationally be deployed, the expected demand and associated costs
may make the deployment uneconomical. This is particularly true in rural markets
where the costs of deploying the capability may be greater (e.g., might also require
deployment of AIM switch and fiber transport which already exist in metropolitan
areas due to other demand), the demand lower, and the cost per-unit proportionately
higher.

SBC's Comments at 5-7 (emphasis added) (Attachment C).

In short, NTCA, GTE and SBC candidly acknowledge in their comments in CC Docket No.
98-146, that there is a pressing need for advanced telecommunications services in rural areas, that such
services are not generally available in rural areas today, and that the private sector cannot be expected
to provide these services in the foreseeable future. 1 These concessions are particularly important
because the reflect the thought processes that will direct the actions of some of the most significant
potential providers of advanced telecommunications in Missouri.

It is also instructive to examine the remedies that NTCA, GTE and SBC propose to the
challenge of deploying advanced telecommunications rapidly to rural communities. According to
NTCA, "[t]he only way to make advanced services viable in many areas of the country is through
universal service support." NTCA's Comments at 6. The Missouri Municipals disagree. To be sure,
universal service subsidies may be necessary in some areas. But the Commission can also facilitate the

As the Missouri Municipals have also shown, GTE's and Southwestern Bell's claim that
competition is "beginning to flourish" in Missouri is belied by their filings with the
Commission. Missouri Municipals' Reply Comments at 20-21. Even if competitive local
exchange carriers (CLECs) were operating 50,000 access lines in Missouri by mid-1998 (rather
than the 30,000 access lines, as GTE estimated in its opposition), this would represent about
1.7 percent of the total number of access lines in Missouri. Furthermore, the number of access
lines operated by GTE and SBC themselves grew by 65,000 in the first half of 1998, more than
double the number of access lines that GTE claims all CLECs operated during that period. Id.
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deployment of advanced services in many markets simply by reading the term "any entity" in Section
253(a) to cover municipal entities, as Congress intended.

Furthermore, the interests of cooperatively-owned and municipally-owned entities do not
necessarily conflict, as NTCA implies. For example, through a strategic partnership known as Pioneer
Holdings, Northwest Iowa Power Cooperative is working hand-in-hand with MCI (a national
telecommunications provider), Long Lines, Ltd. (an independent telephone company) and several
municipal electric utilities to bring competitive telecommunications services to rural communities in
Iowa and South Dakota. See http://www.pioneerholdinss.com, http://www.nipeo,com and
b1t.,.R;L!~.lQ.._es.com. Another example is the Allied Utility Network, a consortium that provides
"one-stop" energy and telecommunications services in many states. Allied's four constituent members
are Cobb Energy Management Corporation (a cooperatively-owned utility), Colorado Springs Utilities
(a municipally-owned utility), Idaho Power (a privately-owned utility) and Omaha Public Power
District (a public power district). See http://~&su ..orglval!1e1alli.JMljlJml.

GTE's main suggested remedies are that the Commission remove regulatory barriers and treat
all potential providers the same:

GTE urges the Commission to be guided by one fundamental principle in discharging
its obligations under § 706: to promote the "reasonable" and "timely" deployment of
advanced telecommunications capability, the Commission should engage in the least
possible regulation and should treat all providers of advanced telecommunications
symmetrically.

GTE Comments at 2 (emphasis added). Later, GTE states that "the Commission must be careful not
to favor or deter any technology or class of provider," id. at 4, and that "[t]o promote deployment of
advanced telecommunications capability by all potential competitors, the Commission must treat all
providers of advanced services equally." Id. at 17. Elsewhere, GTE explains that,

regulation that favors or disfavors a particular competitor simply because of its status
(e.g., ILEC, CLEC, ISP, MVPD) creates destructive marketplace distortions that deter
investment and shift the risks of technology and service deployment to the disfavored
class of competitors. These distortions, in turn, give rise to constituencies seeking to
perpetuate disparate regulation in order to preserve an artificial competitive advantage.

GTE Comments at 18 (emphasis).

Furthermore, in its comments in opposition to the Missouri Petition, GTE stated that it "firmly
believes that government agencies are intended to serve the needs of citizens where private industry
will not or cannot meet those needs." Opposition of GTE at 8-9. Having now acknowledged that the
private sector is not meeting, and cannot be expected to meet, the telecommunications needs of rural
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communities, GTE logically should no longer have any objections to the participation of municipal
entities in providing or facilitating the provision of such services.

For its part, SBC also emphatically argues that the Commission should remove regulatory
barriers to entry and treat all potential providers the same:

At end, regulatory treatment of advanced telecommunications capability and advanced
service should be competitively neutral, and not depend on upon the identity of the
provider, or its historical regulatory category.

SBC Comments at 9.

To be sure, in making the statements quoted above, GTE and SBC are referring to themselves,
and not to municipal entities, as victims of discrimination by the Commission. Their principle,
however, should apply equally to municipal entities.

Supplemental Factual Information

To complete the record, the Missouri Municipals offer the Commission certain additional
factual information that furnishes additional support for points they previously made in their Petition
and Reply Comments. This information does not raise any new substantive issues.

In their Petition, the Missouri Municipals discussed the legislative history of Section 253(a) at
length and argued that this history "makes clear that Congress understood that municipalities and
municipal electric utilities could help provide or facilitate competition to telecommunications markets,
especially in rural areas; that Congress intended to encourage municipalities and municipal electric
utilities to play these roles in their communities; and that Congress manifested this intent through the
definitions and preemption provisions of the Act." Missouri Petition at 32. The Missouri Municipals
also stated that, if freed from the barriers posed by HB 620, they would be "ready, willing and able to
serve their communities, as they have done with success in the electric power area for decades." Id. at
34. Appended as Attachment D are materials confirming that some of the Missouri Municipals have
long had unused capacity available to provide or support the provision of telecommunications services
in their communities and that other Missouri Municipals will soon have such capacity.

The Missouri Municipals also contended that restricting municipal electric utilities from
engaging in the full range of telecommunications activities could disrupt the competitive balance
among public and private providers of electric power that has served Missouri well for decades and
that Congress and the states are working hard to preserve. Missouri Petition at 2, 23. Specifically, the
Missouri Municipals argued that "[w]ith investor-owned and cooperatively-owned electric utilities free
to enter into new lines of business, form alliances with telecommunications providers of their choice,
and offer consumers "one-stop shopping" for energy, communications and other services, HB 620
would put municipal electric utilities at a severe competitive disadvantage." Id. at 23. Appended as
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Attachment E is an excerpt from the Edison Electric Institute's 1997 Financial Review showing that
investor-owned electric utilities are rapidly diversifYing into the field oftelecommunications.

Conclusion

For the reasons set forth in the Missouri Municipals' Petition and Reply Comments, as well in
NTCA's, GTE's and SBC's comments in CC Docket 98-146, the Missouri Municipals urge the
Commission to grant their petition as soon as possible.

Attachments

cc: John Nakahata, Chiefof Staff
Christopher Wright, General Counsel
Kathryn Brown, Chief, Common Carrier Bureau
Thomas Powers, Legal Advisor to Chairman Kennard
Anita Walgren, Legal Advisor to Commissioner Ness
Paul Misener, Legal Advisor to Commissioner Furchgott-Roth
Kyle Dixon, Legal Advisor to Commissioner Powell
Paul Gallant, Legal Advisor to Commissioner Tristani
The National Telephone Cooperative Association
GTE Service Corporation
SBC Communications, Inc.
The Attorney General ofthe State ofMissouri



CERTIFICATE OF SERVICE

I, James Baller, hereby certify that on this 5th day of October 1998, I caused copies ofthe

foregoing letter to be served on the parties on the attached Service List, by hand delivery, where

indicated, and by first-class, U.S. Mail, where indicated.

By Hand DeliyeQ':

Honorable William E. Kennard, Chairman
Federal Communications Commission
1919 M Street, N.W., Room 826
Washington, D.C. 20554

Honorable Susan Ness, Commissioner
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

Honorable Harold W. Furchtgott-Roth,
Commissioner
Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

Honorable Michael K. Powell, Commissioner
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

Honorable Gloria Tristani, Commissioner
Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

Thomas Powers
Legal Advisor to Commissioner Kennard
Federal Communications Commission
1919 M Street, N.W., Room 826
Washington, D.C. 20554

Anita Walgren
Legal Advisor to Commissioner Ness
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

ITS, Inc.
1231 20th Street, N.W.
Washington, D.C. 20036

Paul Misener
Legal Advisor to
Commissioner Furchtgott-Roth-F.C.C.
1919 M Street, N.W., Room 802
Washington, D.C. 20554

Kyle Dixon
Legal Advisor to Commissioner Powell
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

Paul Gallant
Legal Advisor to Commissioner Tristani
Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

Mr. John Nakahata, Chiefof Staff
Federal Communications Commission
1919 M Street, N.W., Room 818
Washington, D.C. 20554

Christopher 1. Wright, General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 614
Washington, D.C. 20554

Ms. Kathryn Brown, Bureau Chief
Common Carrier Bureau
2025 M Street, N.W. Room 6008
Washington, D.C. 20554

Janice M. Myles
Federal Communications Commission
Common Carrier Bureau, Room 544
1919 M Street, N.W.
Washington, D.C. 20554



ByU.S. Mail:

KeciaBoney
R. Dale Dixon, Jr.
Usa Smith
JodieKe11y
Mel Telecommunications Corporation
1801 Peansylvania Avenue
Washington, D.C. 20006

L. Marie Guillory
Jill Canfield
National Telephone Cooperative Association
2626 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

Michael K. Kellogg
Geoffi"ey M. Klineberg
Paul G. Lane
Durward D. Dupre
Michael J. Zpevak
Kellogg, Huber, Hansen,
Todd & Evans, P.L.L.C.
1301 K Street, N.W.
Suite 1000 West
Washington, D.C. 20005

Jeftfey L. Sheldon
UTC, The Telecommunications Association
1140 Connecticut Avenue, N.W.
Suite 1140
Washington, D.C. 20036

Gail L. Polivy
JohnF. Rapoza
GTE Service Corporation
1850 M Street, N.W., Suite 1200
Washington, D.C. 20036

Jeremiah W. (Jay) Nixon
Ronald Moltem
Office ofthe Attorney General
Supreme Court Building
P.O. Box 899
207 W. High Street
Jefferson City, MO 65102

es Baller
ana L. Meller

Cheryl Flax-Davidson
THE BALLER LAW GROUP, P.C.
1820 Jefferson Place, N.W.
Suite 200
Washington, D.C. 20036
(202) 833-5300 (phone)
(202)833-1180 (fax)
jimb@baller.coffi (Internet)

Attorneys for the
Missouri Municipals

August 28, 1998



ATTACHMENT A



U.Lueu II IIII I

Before the DOcKET
FEDERAL COMMUNICATIONS COMMISSION - FILE COPy OR/GiNA-i.

Washington. D.C. 20554

In the Matter of

Inquiry Concerning the Deployment of
Advanced Telecommunications
Capability to All Americans in a
Reasonable and Timely Fashion, and
Possible Steps to Accelerate Such Deployment
Pursuant to Section 706 of the
Telecommunications Act of 1996

)

)

)

)
)

)

)

CC Docket No. 98-146

COMMENTS OF THE
NATIONAL TELEPHONE COOPERATIVE ASSOCIATION

National Telephone Cooperative Association ("NTCA") is a national association of

approximately 500 local exchange carriers that provide service primarily in rural areas. All NTCA

members are sman carriers that are "'rural telephone companies" as defined in the

Telecomm1D1ications Act of t996. Approximately half of NTCA's members are organized as

cooperatives.

1. INTRODUCTION

The rural local exchange carriers (LEes) are very much involved in the proceedings

concerning advanced services. The rural carriers are keeping up with technological changes and

have every intention of remaining competitive as the 21 st Century approaches. As is described in

detail below, several rural carriers have deployed broadband technology and the majority intend to

do so. Despite the rural carriers' active deployment of advanced services. the FCC must

acknowledge that there are di fferences between rural and urban carriers. There will always be areas

Nalional Telephone Cooperalivt: f\s~ol;ia\illn; I

September 14. 1998
CC: Docket No. 911-141>
FCC 98-187



of the countrv where associated costs will inhibit the provision of quality service. In recognition of.
this fact. the FCC should adopt rules that promote true universal service and implement policies that

endorse an evolving definition of universal service which includes advanced telecommunications

services.

n. THERE IS A DEMAND FOR BROADBAND TECHNOLOGY IN RURAL AREAS

In response to this,Notice of Inquiry. NTCA conducted a survey of its members requesting

information about each company's deployment of advanced services. About half of NTCA's

members responded. It is clear that most rural LEes see a demand for broadband services. When"

asked to estimate the currentdemandfor advanced telecommunicationsservices in their areas broken

down according to various market segments. responding companies indicated that schools are

demanding broadbandservice the most. I The medical field was on the next tier ofdeman~followed )f

by businesses and then local government. Residential use created the least demand for advanced

. ~sc;t.'VIee5.• )

NTCA also asked its membersabout what types ofadvancedtelecommunicationscapability

their areas need most. The majority of respondents indicated that the largest need is for Intemel
J W

services. followed by distance learning and tele-medicine. E- commerce and multichannel video

programming were also significant.

While less than 1 in 4 respondingcompanies have deployed Digital Subscriber Line (xDSL)

35% of responding companies indicated that schools currently create 80% of their
demand for advanced telecommunications services.

1 75% of responding companies indicated that current residential demand for
advanced service is 10% or I~ss.

r

National Telephone Cooperati",o: Association
Scplernht:r 14. 1QQ8

CC Docket No. I)S-146
fCC 98·187



technology, 4SG/ol of respondents are planning some deploymenW Companies were then asked

~d··1ast-mile."technologiesthey have or expect to deploy within tbenextftVeyem•.:.

[n addition to xDSL, companies are deploying fiber. hybrid fiber coax, and wireless technology to
"

meet their needs.S The companies planning to deploy broadband technology recognized that

"significant increases" in their backbone capacity were required to handle advanced

telecommunications services.

The rural nature of NTCA member companies led to .~oncernsover loop lengths...Many j

•

~~~~~~.n~~h~ve long local loops which exceed the 18kf limitationofxDSL technology on copper

cable. One respondent indicated that the cost of redesigning its plant to meet the t8kfcriteria would

.. make a service offering unaffordable to both business and residential customers.

In addition to finding out the current state ofdeployment in this country, the FCC asked for

information about whether rural communities are more dependent on telecommunications services

than other communities. White'tt:Ti""difficulttoquantify '"more dependent" given the time constraints

of this .Noticeof b!quiry, in order to remain economically viable, rural communities must have......- _....._-

~~"~d~ same telecommunications services as urban communities. A rural community may

The percentage ofsubscribers who will have advanced telecommunications
service available to them is much lower. NJCA only asked members to indicate whether do or
have plans to deploy ANY xDSL technology~'Many 'responding companies may provide such
~rvice to just a few select subscribers, i. e. schools and businesses.

-l 28% of responding companies have no plans to deploy xDSL technology or
remain undecided.

Of the companies planning to deploy broadband '"last mile" technologies, 72% are
deploying xDSL. 29% fiber. 16% hybrid fiber coax. and 12% wireless. Percentages when added
together equal more than 100% because some responding companies indicated that they were
deploying more than one technology.

Nalional Telephone <.\)operalive Assucialiun
September 14. 11J98

; ,
..,

-.)-
CC Docket No. 98-146
FCC 98·187



have just one major employer. If that one employer relocates from the community because of

inferior telecommunications services. the results would be devastating. Conversely a
~ '"

~hnologically advanced rural commWlity could entice business. While it is Dot ~ear that~

reside~ts rely any more than urban residents on advanced ~i~,.rural co~~i~es-are~rtai~

~.~ften more dependent on ind~vidua1 busineis·""~·~~~5~~~~~V:~,.R~~,iness~d

i~~~J~~.~rural ...must haveaccess to "the Sinieterecommunications capabilities as the

EeSt"ofthe country. The economic success ofmany rural communities will depend on it.

The success of the children ofa rural community is similarly dependent on having the same

technological opportunities as the urban children. All children, no matter where situated should

have access to the same educational tools. Despite the fact that it is more expensive to bring

broadband technology into rural homes and schools, rural children will compete with their urban

counterparts for higher educationandjobs.~As-db;Jura1·childr=require.~ual.~to.broadband .a.

~108Y at prices competitive with the urban areas.

111. THE FCC MUST RECOGNIZE THE REALITIES OF RURAL AMERICA IN ITS
PROMOTION OF ADVANCED SERVICES

The FCC asked about how it can promote advanced services and possible reasons for slow

deployment. The most important thing the FCC can do to promote broadband deployment in rural"

areas is to put in place policies that make the provision of advanced services economically viable~

~earrietsrespondingliHhe survey'inost often' cited "cost to the customer" as an obstacle to

deployment.6 ....,Vast distances and difficult terrain make the provision of service in rural areas

deployment.
87% of respondents stated that cost to customer was an obstacle to broadband

I ,

National Tch:phone Cooperative Association
September 14, !1)()8 -4-

CC Docket No 98·146
fCC 98·187



challenging, especially where hard wires or point to point wireless service is used.~

challenge translates to higher costs for the telcos. which necessarily translates. to- higher prices-for
.... .

th.e consumer. When the cost to the consumer outweighs the perceived benefi~ the consumer will.. - -. -- .. " ... .;.-, ~

forgo purchasing the service. When a terecommunications carrier sees littledemaJicf for II product
iWII

or service, it will forgo the significant investment necessary to make it availabls. ~witho~t

policies that promote service in rural areas. many rural areas may do without...'

The Telecommunications Act of 1996 dictates that "Universal service is an evolving level

of telecommunications services that the Commission shall establish periodically. , . taking into

account advances in telecommunications and information technologies and services.'·7 While the

FCC specifically requests comment on whether the goals of section 706 should be considered in

interpreting the word "evolving," it could hardly be more obvious that such an interpretation was

Congress' intent. S As the Act directs the FCC. it must review its universal service definition

regularly and establish policies based on a forward looking analysis of technology. As technology

changes, the urban areas ofthe country will naturally el'\ioy the advances first. The profitmargin an'!...
competition in urban markets provide incentive for technological advances. In rIrat communities

._..,.." .. :..-~6 ....

there wilt always be areas where cost ofproviding service outweighs the profit potential. Despite

7 47 U.S.C. § 254(c)(1).

8 See, e.g. 47 U.S.C. § 254 (b)(3), "Consumers in all regions of the Nation,
including low-income consumers and those in rural. insular, and high cost areas, should have
access to telecommunications and infonnation services, including ... advanced
telecommunications and information services, that are reasonably comparable to those services
provided in urban areas and that are available at rates that are reasonably comparable to rates
charged for similar services in urban areas."

t ,

Natiunal Teh:phom: Cooperative Association
September 14. \ t)t)!l -5-

CC Docket No. 98-\46
FCC 98-187



this fact. the FCC is charged with advancing universal service in rural areas. The only way to make

advanced services viable in many areas of the country is through universal service support.

The FCC also requested comment on its rules which may discourage investment

opportunities or deployment. 32% of NTCA's member who responded to the survey said that

regulatory requirements were an obstacle to broadband deployment. The FCC must continually

consider the rural telcos when adopting rules or implementing policy. Often, what is not

burdensome to a large LEe. is overwhelming to a rural LEC. For example. in the sister NPRM. the

FCC is considering a rule that releases incumbent LEes who provide advanced services from the

unbundling requirements if the services are provided through a separate affiliate. While this

requirement may be reasonable and desirable for a large LEe, it may be impossible for a rural LEe.

Rural LEes are iimited in both their financial and human resources. Few companies can afford to

hire a separate staff to run their advanced services affiliate. Those that do have the financial

resources may, because of the small size of the communities, simply not have qualified people to

hire. The realities of rural America often seem ignored by the FCC.

Rural LECs, while as a whole possess certain characteristics, as individuals are distinctive.

The FCC should adopt rules and policies which provide the rural companies with the flexibility to 1

serve their customers.~ 1)le Commission in implementing the TelecommunicationsAct has adopted

several rules which are very costly to the rural LECs. llI These incremental costs divert funds away

IU See, NTCA's Petition for Reconsideration of the Number Portability Cost
Recovery Rules (CC Docket N9.95-116): NTCA's Petition for Reconsideration of the Customer,
Nali\lnlll Telephone Cooperativc :\ssocialilln
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from service provision. Mandatory requirements are extremely expensive on a per line basis tor

small companies. For example. a $10 million expenditure spread over 20 million customers is only

50 cents per line while a $100 thousand expenditure spread over two thousand lines is the equivalent

of S50 per line.

-..ilt.~~!' eontinuariliSistence that small incumbent LEes are "dominant" is a further

~Obstacle to rural carriers. The FCC consistently claims small LECS are not "small

entities" because they are "dominant in their field of operation." This is despite the fact that the

Small Business Administration (SBA) recognizes a telephone communications company with 15

hundred or fewer employees as a small business. II

In 1986 the Commission apparently decided that all incumbent LECs were dominant in their

local service area and thus dominant in their "field of operation." 12 However the SBA's

Proprietary Network Infonnation Rules (CC Docket No. 96-115)~ NTCA's Petition for
Reconsideration of Separate Subsidiary Requirement for Incumbent LECs Providing In-region,
Interstate and International interexchange Services (CC Docket No. 96-149, 96-61); Comments
ofNTCA on Proposed OSS Performance Measurements and Reporting Requirements (CC
Docket No. 98-56); Comments ofNTCA on Proposed Quarterly Surveys, Data on Local
Competition (CC Docket No. 91·141); Comments ofNTCA on Interconnection Between LECs
and Paging Carriers (CCB/CPD Docket No. 97-24)~ Comments ofNTCA on Equal Access
Requirements (CC Docket No. 92-237).

II SBA regulations state that the 1500 or fewer employee SBA standard identified
by Standard Industrial Classification codes applies for purposes of the RFA. 13 C.F.R. §
121.902.

11 In 1986, the Commission first concluded that the Regulatory Flexibility Act did
not apply to incumbent LEes. no matter how small. At that time, it reasoned that every
incumbent LEC, regardless of size, was not a "small entity" under Section 3 of the Small
Business Act because that section excluded any business that is dominant in its filed of
operation. Regulation u.fSmall Telephone Companies. Notice (~f Proposed Rulemaking, 51 Fed.
Reg, 45912 (proposed December 23. 1Q86).

I ,
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regulations clearly indicate that the "field of operation" is meant to be either the industry in which

the company operates or a standard that examines the small business in a nationwide context.!1 The

Commission's 1986 detenninationneverconsideredthe SBA standard and was not initially intended

to satisfy the Regulatory Flexibility Analysis. The FCC has only, after the fact, relied on the 1986

analysis in repeated instances where it has failed to weigh the consequencesof its decisions on small

incumbent LECs.

Every time the Commission declares a rural LEC dominant or excludes it from regulatory

flexibility analysis in a proceeding, it is usurping the SBA's authority to determine what businesses

are subject to protection and making a size detennination. The Commission has been operating on

a premise that automatically assumes the dominance of rural LECs and thus these companies have

been disregarded in the regulatory flexibility analysis of past proceedings. As a result it has failed

to make the necessary analysis which would cause it to consideradverse impacts on small incumbent

LEes. including market entry barriers, each time it begins a proceeding to adopt regulations that

affect these small entities. The Commission should adopt a new definition which classifies rural'

incumbent LECs as non-dominant and thus complete a regulatory flexibility check upon the

-
initiation of every new proceeding. This approach may eliminate many regulations which are

unnecessary, and sometimes nonsensical, for rural LEes and free up resources for deployment.

13 The SBA looks at factors such as "start up costs," "historical activity within an
industry" and "unique factors occurring in the industry which may distinguish small finns from
large firms." The SBA may also look at the characteristics "which may allow a concern to
exercise a major controlling intluence on a national basis in which a number of business
concerns are engaged." 13 C.F.R. § 121.102. From either a nationwide or industry-wide
perspective. rural local exchange carriers do not t:xercise major controlling influence and are not
dominant.

I '
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V. CONCLUSION

Many small. rural LECs are preparing for and moving forward with dep)oymentofadvanced

telecommunications services. Despite the forward-looking attitude of most telcos. high costs and

regulatory hurdles are real obstacles to rural deployment. [n order to keep rural areas on equal

footing with urban areas the FCC must adopt rules and policies which recognize these realities of

rural telecommunications service.

Respectfully submitted.
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Before the
FEDERAL COMMUNICATlONS COMMISSION

Washington. D.C. 20554

[n the Matter of )
)

Inquiry Concerning the Deployment of )
Advanced Telecommunications capability )
To All Americans in a Reasonable and )
Timely Fashion, and Possible Steps To )
Accelerate Such Deployment Pursuant to )
Section 706 ot the Telecommunications Act )
of 1996 )

CC Docket No. 98-146

COMMENTS OF GTE

GTE Service Corporation and its below-listed affiliates1 (collectively. "GTE"')

respectfully submit their comments concerning the Notice of Inquiry ("NOI") in this

docket.2 The NOI was issued in response to Section 706(b) of the 1996 Act. which

directs the Commission to "initiate a notice of inquiry conceming the availability of

advanced telecommunications capability to all Americans (including, in particular.

elementary and secondary schools and classrooms) ...•"3 Based on this inquiry, the

1 GTE Alaska. Incorporated. GTE Arkansas Incorporated, GTE Califomia Incorporated,
GTE Florida Incorporated, GTE Hawaiian Telephone Company Incorporated, The
Micronesian Telecommunications Corporation. GTE Midwest Incorporated, GTE North
Incorporated, GTE Northwest Incorporated, GTE South Incorporated, GTE Southwest
Incorporated.. Conte! of Minnesota, Inc., GTE West Coast Incorporated, and Contel of
the South, Inc., GTE communications Corporation, GTE Wireless Incorporated. GTE
lntemetworkingt and GTE Media Ventures Incorporated.

2 FCC 98-187 (released August 7. 1998).

3 Public Law No. 104-104, § 706(b), 100 Stal153 (reproduced at 47 U.S.C. § 151
note).
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Commission is to "determine whether advanced telecommunications capability is being

deployed to all Americans in a reasonable and timefy fashion. ot4 If its determination is

negative, the Commission ushall take immediate action to accelerate deployment of

such capaOillty by removing barriers to infrastructure investment and by promoting

competition in the telecommunications marketM6 As diSQJssed below. GTE urges the

Commission to be guided by one fundamental principle in discharging its obUgations

under § 708: to promote the -reasonable and timely" deployment of advanced

tetecommunications capability, the Commission Should engage in the least possible

regulation and should treat all providers of advanced telecommunications capability

symmetrically.

I. INTRODUCTlON; THE FUTURE OF REGULATION IN A CONVERGING
MARKI!TPLACE

GTE commends the Commission for recogniZing at the very beginning of the

NOI that it should "rely as much as possible on free markets and private enterprise to

deploy advanced services.... It Is black-letter economics that. in the absence of market

failure, the most efficient anoca~n of resources occurs through the operation of an

unfettered interchange between buyers and sellers.1 The wisdom of this approach is

~ Id.

S [d.

• NOt, 1( 5.

7 To the extent social policies favor the provision of services at rates or to areas where It
is unprofitable to do so, universal service mechanisms can continue to assure that :such
policies are implemented. In a co"mpetitive marketplace. however, it is imperative that

(Continued...)
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